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Claim Rejections - 35 USC §103 
1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

1. Claims 1, 3, 8-9, 13-16, 18, 36, 41-44 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Mathieu (01/0000738) in view of Fahmy (6171680) and Dinkel(3284980). 

Mathieu (figure 9) discloses a prefabricated construction element having a core (10) 
having an upper principal surface and a lower principal surface, alkaline resistance fiber to be 
used with a Portland cement, having additive of expanded shale (col 10 line 3 third paragraph), a 
pervious upper reinforcement material on the upper principal surface of the core, a cement slurry 
binding the reinforcement layer on the upper surface of the core, an upper coating/cement slurry 
in communication with the upper principal surface of the core and the pervious upper 
reinforcement material, the layer comprising a fiberglass mesh with an alkaline resistant coating 
selected from the group consisting of woven fiberglass and fiberglass skrim. 

Mathieu does not show the core having alkaline resistance fiber, and an impervious 
membrane remaining on the lower principle surface of the core after the manufacture of the 
element, and the membrane being high tensile strength, the membrane being a polymer 
membrane. 

Fahmy (col 2 lines 53-58) discloses an impervious polymer membrane (22) remaining on 
the lower principle surface of the core (20) after the manufacture of the element to act as a water 
vapor barrier. 
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Dinkel discloses fiber in the core to reinforce the core. 

It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Mathieu to show the core having alkaline resistance fiber, and an impervious 
membrane on the lower principle surface of the core after the manufacture of the element 
because fiber would reinforce and strengthen the core as taught by Dinkel, and having an 
impervious membrane on the lower principle surface of the core after the manufacture of the 
element would provide a water vapor barrier to the construction element while allowing water 
vapor to escape as taught by Fahmy 

2. Claims 2, 7, 17 are rejected under 35 U.S.C. 103(a) as being unpatentable over Mathieu 
(0000738) in view of Fahmy (6171680) and Dinkel(3284980). 

Mathieu as modified shows all the claimed limitations except for the fiber being chopped 
reinforcement fibers randomly dispersed in the core. 

It would have been obvious to one having ordinary kill in the art at the time of the 
invention to modify Mathieu' s modified structure to show the fiber being chopped reinforcement 
fibers randomly dispersed in the core because using chopped fibers randomly distributed on a 
core to reinforce a core is well-known in the art as it provides high strength to the core while 
maintaining low distribution cost. 

3. Claims 37-40 are rejected under 35 U.S.C. 103(a) as being unpatentable over Mathieu 
(0000738) in view of Fahmy (6171680) and Dinkel(3284980). 

Mathieu as modified by Dinkel shows all the claimed limitations except for the 
membrane being a spunbonded olefin, alkaline resistant dense polymer fiber mat, Tyvek, or the 
membrane having waterproof paperboard. 
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Fahmy discloses the membrane being conventionally known "breathable" resins made 
from polyesters, polyurethanes, acrylic polymers, polyethers, ester-ether copolymers, and the 
like as well as blends and copolymer thereof. 

It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Mathieu's modified structure to show the membrane being a reinforced 
polymer membrane, spunbonded olefin, alkaline resistant dense polymer fiber mat, Tyvek, or the 
membrane having waterproof paperboard because it has been held to be within the general skill 
of a worker in the art to select a known material on the basis of its suitability for the intended use 
as a matter of obvious design choice. In re Leshin, 125 USPQ 416. 

4. Claims 4-6, 10-12, 19 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Mathieu (0000738) in view of Fahmy (6171680) and Dinkel(3284980). 

Mathieu as modified shows all the claimed limitations except for the membrane being a 
spunbonded olefin, alkaline resistant dense polymer fiber mat, or the membrane having 
waterproof paperboard. 

Fahmy discloses the membrane being conventionally known "breathable" resins made 
from polyesters, polyurethanes, acrylic polymers, polyethers, ester-ether copolymers, and the 
like as well as blends and copolymer thereof. 

It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Mathieu's modified structure to show the membrane being a reinforced 
polymer membrane, spunbonded olefin, alkaline resistant dense polymer fiber mat, or the 
membrane having waterproof paperboard because it has been held to be within the general skill 
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of a worker in the art to select a known material on the basis of its suitability for the intended use 
as a matter of obvious design choice. In re Leshin, 125 USPQ 416. 

5. Claims 45-47 are rejected under 35 U.S.C. 103(a) as being unpatentable over Mathieu 
(0000738) in view of Fahmy (6171680) and Dinkel(3284980). 

Mathieu (figure 9) discloses a prefabricated asymmetrical construction element (see 
below) having a core (10) having an upper principal surface and a lower principal surface, the 
element being asymmetrical in design such that a layer or layers on the upper principle surface 
differ in arrangement from the layer or layers on the lower principle surface (inherently so as the 
lower surface include the slurry cement layer), the upper principle and the lower principle 
surface of the core having different moisture-resistant layers respectively (inherently per the 
slurry cement layer), the different moisture resistant layers having different moisture resistant 
properties. 



Upper principle surface 
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Mathieu does not show an impervious membrane remaining on the lower principle 
surface of the core after the manufacture of the element, and the membrane being high tensile 
strength. 

Fahmy (col 2 lines 53-58) discloses an impervious polymer membrane (22) remaining on 
the lower principle surface of the core (20) after the manufacture of the element to act as a water 
vapor barrier. 

Dinkel discloses fiber in the core to reinforce the core. 

It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Mathieu to show the core having alkaline resistance fiber, and an impervious 
membrane remaining on the lower principle surface of the core after the manufacture of the 
element, and the membrane being high tensile strength because fiber would reinforce and 
strengthen the core as taught by Dinkel, and having an impervious membrane on the lower 
principle surface of the core after the manufacture of the element would provide a water vapor 
barrier to the construction element while allowing water vapor to escape as taught by Fahmy. 
6. Claims 48-49 are rejected under 35 U.S.C. 103(a) as being unpatentable over Mathieu 
(0000738) in view of Fahmy (6171680) and Dinkel(3284980). 

Mathieu (figure 9) discloses a prefabricated asymmetrical cementitious panel(see figure 9 
above) having a core (10) having an upper principal surface and a lower principal surface, a 
pervious upper reinforcement material (12) on the upper principal surface of the core, an upper 
coating/cement slurry in communication with the upper principal surface of the core, the panel 
being asymmetrical in design such that a layer or layers on the upper principle surface differ in 
arrangement from the layer or layers on the lower principle surface (inherently so as the lower 
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surface include the slurry cement layer), alkaline resistance fiber to be used with a Portland 
cement. 

Mathieu does not show an impervious membrane remaining on the lower principle 
surface of the core after the manufacture of the element, and the membrane being high tensile 
strength. 

Fahmy (col 2 lines 53-58) discloses an impervious polymer membrane (22) remaining on 
the lower principle surface of the core (20) after the manufacture of the element to act as a water 
vapor barrier. 

Dinkel discloses fiber in the core to reinforce the core. 

It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify Mathieu to show the core having alkaline resistance fiber, and an impervious 
membrane remaining on the lower principle surface of the core after the manufacture of the 
element, and the membrane being high tensile strength because fiber would reinforce and 
strengthen the core as taught by Dinkel, and having an impervious membrane on the lower 
principle surface of the core after the manufacture of the element would provide a water vapor 
barrier to the construction element while allowing water vapor to escape as taught by Fahmy. 
7. Claims 50-51 are rejected under 35 U.S.C. 103(a) as being unpatentable over Mathieu 
(0000738) in view of Fahmy (6171680) and Dinkel(3284980). 

Mathieu as modified shows all the claimed limitations except for the fiber being chopped 
reinforcement fibers randomly dispersed in the core. 

It would have been obvious to one having ordinary kill in the art at the time of the 
invention to modify Mathieu's modified structure to show the fiber being chopped reinforcement 
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fibers randomly dispersed in the core because using chopped fibers randomly distributed on a 
core to reinforce a core is well-known in the art as it provides high strength to the core while 
maintaining low distribution cost. 

Response to Arguments 
8. Applicant's arguments with respect to claims 1-19,36-51 have been considered but are 
moot in view of the new ground(s) of rejection. 



Conclusion 

The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. The prior art shows different cementitious panel designs. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Phi D A whose telephone number is 703-306-9136. The 
examiner can normally be reached on Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Lanna Mai can be reached on 703-308-2486. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Busijiess Center (EBC) at 866-217-9197 (toll-free). 



Phi Dieu Tran 
5/3/04 



